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n this article, we propose a dichoto-
I mous approach to privilege in internal

investigations by a corporation. The
proposed dichotomy respects the division be-
tween factual evidence versus impressions,
explanations or interpretation of events.

If the company chooses to reveal the re-
sults of the internal investigation to the au-
thorities, it may benefit from this disclosure
by way of a deferred prosecution agreement
in the United States, or a reduced sentence in
Canada. The government benefits from the
resources spent by the corporation on the
investigation, which saves the government
money. In some cases in the “zone of non-dis-
covery,” the government benefits from dis-
covery of the event itself. For this process
to work, it is essential that the investigation
be thorough and that it explore the causes
of non-compliance and alternative versions
or explanations for it. Privilege allows for
a comprehensive and objective investigation.

When serious non-compliance or viola-
tions of the law are discovered internally, the
simple fact is that the reason for the violation
is often not that simple. There are often com-
plex reasons and potential alternative views
of the reasons for the non-compliance or even
debate about the legalities of the issue. To take
a hypothetical example, suppose the expen-
diture of $5 million for a capital project is a
smokescreen for a bribe to a foreign public of-
ficial. It is easy to see thisis an illegal act. What
may be unclear is whether senior officers in
the organization were aware it was a dis-
guised bribe, or whether they were unaware
of a scheme to hide the bribe by those with-
in the organization who created the scheme.
Complex levels of analysis are required to
determine corporate criminal liability and
to determine whether senior officers may
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have failed in their due diligence by miss-
ing red flags. Moreover, timeline analysis
is important to evaluate when senior officers
became aware of the non-compliance and
what steps they took and when.

Our proposed approach would take a
broad view of privilege as covering the im-
pressions, explanations or interpretation of
events by individuals interviewed in internal
investigations by legal counsel.

We recognize that privilege claims may be
overbroad. Document review by junior law-
yers who have little experience may result in
overbroad claims, as younger lawyers may err
on the side of caution by claiming privilege.
In some rare cases, corporations may attempt
to hide embarrassing documents or emails by
claiming litigation privilege or attempting to
cloak them with solicitor— client privilege by
copying counsel routinely. Accordingly, our
proposed approach would take a much strict-
er stance in evaluating claims of privilege as-
sociated with factual evidence and documen-
tary evidence, including emails.

In our view, the mechanism of a third-par-
ty referee to assess the records, who would
then report to the court, is a good hybrid
solution that balances the values underlying
privilege but at the same time ensures that
claims for privilege are not overbroad or not
substantiated by the proper legal tests.

anadian cases on privilege in
internal investigations: Grey areas
The Alberta Court of Queen’s
Bench ruled in Alberta v. Suncor Energy
Inc. (Suncor) that an internal investiga-
tion into a workplace accident was privi-
leged, and thus protected from disclosure.
The court found that, notwithstanding
an Alberta Occupational Health and Safety

Act (OHSA) requirement to carry out an
investigation and prepare a report, certain
information and records created or collect-
ed during the investigation were protected
by litigation and legal advice privilege.

In Suncor, an employee was killed in a
workplace accident. On the day of the ac-
cident, Suncor reported the incident under
the OHSA. It also began an internal inves-
tigation under the direction of in-house
counsel. Occupational Health and Safety
(OHS) staff also conducted an investigation,
during which they collected records and
interviewed approximately 15 witnesses.
Under the OHSA, Suncor itself had a statu-
tory obligation to “carry out an investigation
into the circumstances surrounding” the ac-
cident and prepare a report outlining these
circumstances and the “corrective action, if
any, undertaken to prevent a recurrence.”
Notwithstanding the furnishing of the report
to OHS and the provision of the names of all
persons interviewed as well as those making
up Suncor’s internal investigation team, OHS
demanded additional records from Suncor,
including copies of witness statements and
records taken or collected by Suncor’s inves-
tigative team. Suncor refused, citing litigation
and legal advice privilege.

The court held that Suncor could assert that
the “dominant purpose” for the collection of
information was to prepare for litigation, stat-
ing at paragraphs 45-46:

[Allthough Suncor has a statutory ob-
ligation under the OHS Act to conduct
an investigation and prepare a report
on the Accident for the Ministry/OHS,
that obligation does not foreclose or
preclude Suncor’s entitlement to litigation
privilege for all purposes, particularly
if the evidence demonstrates that
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Suncor had taken deliberate steps to cloak documents and
information collected in the process of the investigation with
the garb of privilege in anticipation or contemplation of litigation.

Denying Suncor its entitlement to claim litigation privilege
over information created and/or collected during an inves-
tigation, because of an overlapping statutory obligation to in-
vestigate and report, would prejudice Suncor’s right to defend
itself against any potential civil actions, criminal prosecutions or
regulatory claims. That result would defeat the policy justifi-
cation and purpose of the law in relation to litigation privilege. ...
[Italics in original ]

With respect to legal advice privilege, the court found that Suncor
demonstrated it sought and received legal advice from internal and
external counsel. In considering whether the specific records over
which Suncor asserted litigation and legal advice privilege were in
fact protected, given the volume of records at issue, the court ordered
Queen’s Bench case management counsel to act as a referee in assess-
ing the records. The court would then consider the referee’s recom-
mendations in finally adjudicating on the records.

In our view, the mechanism of a third-party referee to assess the
records, who would then report to the court, is a good hybrid solution
that balances the values underlying privilege but at the same time en-
sures that claims for privilege are not overbroad or not substantiated
by the proper legal tests. Law firms will typically assign more junior
lawyers to perform document review and claims of privilege, with
elevation to senior lawyers only at later stages. The process of review
by a court ensures that the proper legal tests are being applied in a
transparent manner.

Commentators have argued that Suncor broadens and strength-
ens the ability of companies to keep internal investigations privi-
leged, even in the face of a statutorily mandated investigation.

On July 4, 2017, the Alberta Court of Appeal upheld the privilege
found in Suncor and endorsed the mechanism of a referee, but
required a more detailed document by document analysis and review:

The chambers judge erred in finding that the dominant purpose
of the internal investigation was in contemplation of litigation
and therefore every document “created and/or collected” during
the investigation is clothed with legal privilege. Suncor cannot,
simply by having legal counsel declare that an investigation has
commenced, throw a blanket over all materials “created and/or
collected during the internal investigation” so as to clothe them
with solicitor-client or litigation privilege. Where a workplace
accident has occurred, and the employer has statutory duties
under sections 18 and 19 of the OHSA and simultaneously un-
dertakes an internal investigation, claiming legal privilege over
all materials derived as part of that investigation, an inquiry is
properly directed to a referee under Rule 6.45 to determine the
dominant purpose for the creation of each document or bundle
of like documents in order to assess the claims of legal privilege.
Moreover, the Court of Appeal required that Suncor must inde-
pendently distinguish the nature of the legal privilege claimed,
and the evidentiary basis for the claim, and granted Alberta the
right to make submissions before the referee.

A quick review of Canadian cases reveals a balancing test applied
to individual fact situations. Canadian courts have been reluctant to
recognize a self-audit privilege. With respect to solicitor—client advice
in the context of business decisions, the Canadian courts have devel-
oped a balancing test as set out in Pritchard.! Each case is of course
factually driven, but in some cases Canadian courts have protected
lawyers’ interview notes as created for the dominant purpose of antic-
ipated criminal litigation, such as reviewed in the Dunn case.? The On-
tario Court of Appeal reaffirmed the importance of solicitor—client
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privilege in reports prepared in anticipation of litigation in the
case of R. v. Bruce Power Inc.?

The grey areas of interpretation of privilege are a temptation
to suggest a bright-line test that would be easier to apply. The UK
courts have recently attempted to create a bright-line test that has

created some considerable controversy.
R On May 8, 2017, the English High Court of Justice handed
down judgment in The Director of the Serious Fraud Office v.
Eurasian Natural Resources Corporation Ltd (“SFO v. ENRC”), which
could significantly limit the application of litigation privilege in
criminal investigations.* The judgment is the first judicial consider-
ation of litigation privilege in the context of voluntary disclosures to
the Serious Fraud Office (SFO). Commentators have warned that, if
upheld and broadly applied, the judgment could significantly limit
the circumstances in which a company conducting an internal in-
vestigation prior to initiation of formal criminal proceedings could
successfully claim litigation privilege over work product generated
during the investigation.®
Between August 2011 and April 2013, the SFO and Eurasian Natural
Resources Corporation Ltd (ENRC), a multinational natural resources
company headquartered in the UK, were engaged in a dialogue over
allegations of fraud, bribery and corruption in Kazakhstan and an
African country. During this period, ENRC was conducting internal
investigations and transactional due diligence into the allegations un-
der the supervision of an external law firm. In April 2013, the SFO
terminated the discussions and began a criminal investigation into
the activities of ENRC. Under section 2(3) of the Criminal Justice Act

ecent developments in the UK

1987, the SFO issued notices against ENRC and various other third
parties to compel the production of documents. On receipt of the
notices, ENRC contended that four categories of documents were
privileged and would not produce them.

Category 1: Interview notes prepared by ENRC's external legal counsel of
interviews of numerous individuals, including former and current employ-
ees of ENRC, and the officers of ENRC and its subsidiaries and suppliers,
relating to the events being investigated. The notes were created before
the SFO began the criminal investigation in April 2013. ENRC claimed
these documents were subject to litigation privilege, as the dominant
purpose of the interviews was to enable ENRC’s external legal coun-
sel to obtain relevant information to advise ENRC in connection with
the anticipated adversarial criminal litigation. Alternatively, ENRC
claimed the documents could be characterized as lawyers’ work prod-
uct, and disclosure of such would reveal the trend of legal advice be-
ing provided to ENRC.

Category 2: Documents generated by forensic accountants during the
same period as part of a books and records review that sought to identi-
fy systems and controls weaknesses and potential improvements. ENRC
claimed the documents were protected by litigation privilege as
the “dominant purpose of the reports was to identify issues which
could likely give rise to intervention and prosecution by law en-
forcement agencies, with a particular focus on books and records
offences, and to enable ENRC to obtain advice and assistance in
connection with such anticipated litigation.”

Category 3: Documents indicating or containing the factual information
presented by ENRC'’s external legal counsel to the ENRC board in relation
to the investigation. ENRC’s primary case was that these documents
were subject to legal advice privilege.
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Category 4: Documents referred to in a letter
sent to the SFO, including forensic accountant ma-
terials as outlined in Category 2 and two emails
between ENRC'’s head of mergers and acquisitions
(M&A) and senior ENRC executives. The head
of M&A was a qualified Swiss lawyer. ENRC
claimed that litigation privilege applied to
the forensic accountant materials and that the
head of M&A, as a qualified lawyer, was act-
ing in the role of a lawyer and therefore sub-
ject to legal advice privilege.

The court held that privilege applied only
to the Category 3 documents, which were
subject to legal advice privilege. ENRC’s oth-
er claims of privilege were rejected.

Litigation privilege

In rejecting ENRC’s claims for litigation
privilege, Justice Andrews considered the
early stage of the investigation such that a
mere suspicion of a potential compliance
problem, even where the company has opt-
ed to engage external experts to conduct an
internal investigation, is insufficient to give
rise to a reasonable contemplation of prose-
cution. At this early stage, the court was of
the view that it cannot be concluded that the
real risk of an investigation translates to a
real risk of a prosecution.

The court rejected the argument that
litigation privilege should extend to
third-party documents created to obtain
legal advice on how best to persuade the
SFO to decline prosecution.

Moreover, the court held that, even if
ENRC could satisfy the requirement that
prosecution had been reasonably in contem-
plation, the documents over which litigation
privilege was claimed were not created with
the dominant purpose of being used in the
conduct of the litigation.

Legal advice privilege
Justice Andrews accepted that, regarding
the Category 3 documents, the presentations
prepared by ENRC’s external legal counsel
for the specific purpose of giving legal ad-
vice to ENRC were privileged, even if they
referred to factual information or findings.
However, in rejecting ENRC's claims that le-
gal advice privilege applied to the other dis-
puted documents, Justice Andrews honed
in on the factual nature of the investigation,
in the following respects:

- Fact-finding interviews by external

legal counsel were not part of the con-

fidential lawyer—client relationship.

- There was no evidence that any of the

people interviewed were authorized to

seek and receive legal advice on behalf of

ENRC and the communications between
the individuals and ENRC'’s external le-
gal counsel were not communications in
the course of conveying instructions to
counsel on behalf of the corporate client.
- Regarding the communications in-
volving ENRC’s head of M&A, at the
time these documents were created,
he was acting as a “man of business”
as opposed to a lawyer. Substantial
weight was put on the nature of the
head of M&A's role, which was primar-
ily focused on strategic planning and
the execution of transactions, as op-
posed to being legally focused.

The judgment in SFO v. ENRC has gener-
ated a lot of discussion. Commentators have
predicted the judgment could have a dramat-
ic impact on the practice of internal investiga-
tions in the UK, particularly those undertak-
en to address whistle-blower allegations or
compliance concerns absent a formal inquiry
from an external regulator.®

Some Canadian commentators’ have de-
scribed the decision in SFO v. ENRC as “both
surprising and of concern to corporations
who may find themselves subject to potential
regulatory investigation.”®

The documents generated during inves-
tigations of ENRC included notes from in-
terviews of 85 individuals undertaken by
ENRC'’s counsel. Best practice for companies
that become aware of allegations of wrong-
doing has long been to conduct an internal
investigation into the allegations. Canadi-
an commentators have noted the distinc-
tion between facts and lawyers’ notes with
privileged information:

In Canada, most legal experts who pur-
sue internal investigations on behalf of
clients agree that facts learned or doc-
uments gathered in the course of an
investigation are not privileged even if
the investigation is pursued by counsel.
However, lawyers’ contemporaneous
notes and work product that contain or
reflect bona fide privileged information
ought to be protected. For this reason the
way an investigation is structured at the
outset, and the purpose for that setup,
is crucial. The High Court’s decision
is currently under appeal. Companies
and practitioners (both in the UK and
Canada) will be monitoring the decision
closely on appeal. Should it be upheld,
companies will have to be prepared
for the possibility that their counsel’s
work product in carrying out internal
investigations may make its way into
the public record. This could have
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significant consequences for the manner
in which such investigations are carried
out going forward.’

If counsel’s work product and interview
notes in an internal investigation will become
public, this development will create a new
risk dynamic. A company may decide it is not
worth doing an internal investigation if the
results are automatically turned over to the
authorities. On the flip side, the government
may offer fewer deferred prosecution agree-
ments if it can obtain information of internal
investigations without making that offer. In
short, the decision in SFO v. ENRC may put
a chill on dialogue with the regulator, which
we think would be unfortunate for both in-
dustry and the government.

Other Canadian commentators have
viewed the decision in SFO v. ENRC from the
lens of the government regulator.® A prose-
cution cannot be started unless and until the
prosecutor is satisfied there is a sufficient
evidential basis for prosecution and the pub-
lic interest test is met. The challenge for the
prosecution as it relates to litigation privilege
is in establishing the date on which it can be
said it had sufficient evidence to begin a pro-
ceeding." It is speculated that corporations
may decide to wait until there is an actual
criminal prosecution before conducting an
internal investigation in order to receive the
benefit of litigation privilege.

There is some recognition in Canadian
courts of the need for a “zone of privacy”
when a party or parties are facing an inves-
tigation in a regulatory context where the
potential penalty is an administrative mon-
etary one. This point was made in TransAlta
Corporation v. Market Surveillance Adminis-
trator,> where the Alberta Court of Appeal
held there is an obvious need for legal advice
and a zone of privacy contemplated by liti-
gation privilege, when a party or parties are
facing an investigation that could result in an
administrative monetary penalty (AMP).

dichotomous approach

In this section, we propose a di-

chotomous approach to privilege
in internal investigations. The proposed di-
chotomy respects the division between factu-
al evidence versus impressions, explanations
or interpretation of events.

The need for candid impressions, expla-
nations or interpretation of events
One of the authors of this article has expe-
rience with internal investigations that may
provide insight into the process.

If senior officers or employees fear that
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everything they say in an internal inves-
tigation interview will be provided to the
authorities, they are not likely to volunteer
impressions, explanations or interpretation of
events. They may discuss the bare facts, but
they may not volunteer nuances or their own
thoughts and impressions that are important
for providing insight into the reasons for a
failure of non-compliance.

During a corporate internal investiga-
tion, employees will be advised that the
interview is privileged, but the privilege is
held by the corporation (or audit committee)
performing the internal investigation. The
privilege protects communications between
client and lawyer, but does not protect the
facts underlying the communications.”®

The employee is told the corporation (or au-
dit committee) may choose to waive this priv-
ilege and disclose the results of the investiga-
tion to authorities. This warning is commonly
referred to as an “Upjohn” warning

If employees or senior officers believe
the results of internal interviews will be
turned over to the authorities, it is likely
they will be much more circumspect in
interviews or may seek legal advice and
choose not to co-operate at all.

Any good investigator knows that a basic
version of the facts tells only the first layer.
Multiple layers and explanations arise only
from insight into subjective factors such as
motive, personality, opportunity and self-re-
flection. The truth may require an employee
or senior officer to be critical of persons in au-
thority above them, or of the systems in place
in the organization. If early impressions,
thoughts and insights into these factors are
not privileged in an internal investigation, it
is not likely individual officers will be forth-
coming. The result will be an incomplete pic-
ture of what really happened.

A contrary argument might be that em-
ployees will be reluctant to tell the whole truth
once they hear the Upjohn warning and real-
ize it is not their decision about whether priv-
ilege may be waived. It might be asked, from
the employees’ point of view, what is the dif-
ference between the notes being turned over
to authorities voluntarily by the company and
the notes being compellable and available to
the authorities? The answer, in our view, is
that a deferred prosecution agreement may
also protect individuals from prosecution
(subject to the Yates memo approach'®), and
counsel for an employee will likely advise
them to co-operate if they intend to remain
employed. If the results of the interview will
not be protected in any way, counsel for the
employee may give different advice.
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The risk of documents being hidden under
the cloak of privilege

We recognize that privilege claims may be
overbroad. Document review by junior law-
yers who have little experience may result in
overbroad claims, as younger lawyers may
err on the side of caution by claiming priv-
ilege. More senior lawyers are not immune
from pressures from clients to make broad
claims of privilege and force government
regulators to challenge those claims. In some
rare cases, corporations may attempt to hide
embarrassing documents or emails by claim-
ing litigation privilege or attempting to cloak
them with solicitor—client privilege by copy-
ing counsel routinely.

Accordingly, our proposed approach
would take a much stricter stance in evaluat-
ing claims of privilege associated with factual
evidence and documentary evidence, includ-
ing emails. Regulators should not be afraid to
challenge claims of privilege in a court. There
must, however, be a transparent mechanism
to ensure that the court is not tainted by the
privilege review.

A referee

As noted, in Alberta v. Suncor Energy Inc.'
the court ordered Queen’s Bench case man-
agement counsel to act as a referee in as-
sessing the records. The court would then
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